INFUSING ETHICS INTO THE CURRICULUM

NANCY WONCH?*

Carrying Out the Commitment

“My thesis is simple and straightforward. Every law school has a
profound duty — and a unique opportunity — to inculcate principles of
professional ethics and standards in its students. This duty should
permeate the entire educational experience beginning with the first
hour of the first day of law school.”*

Warren E. Burger,
Chief Justice of the United States

I. Introduction

I show my Professional Responsibility classes a clip by former Saturday Night Live
comic Don Novello featuring Father Guido Sarducci, a favorite SNL character of mine.
The theme of his monologue in this clip is the “Five Minute University.”? The theory
behind the Five Minute University is that five years after they graduate, college students
remember only about five minutes of what they learned in college. Sarducci concludes
that if they are only going to remember five minutes worth of material, why not cut the
cost, time, and effort and simply offer five minutes of material? At the end he says he is
thinking of starting a law school right next door and then he asks, “Got a minute?™

I came to Thomas M. Cooley Law School two years ago on a mission. With nearly 24
years of civil litigation practice, seven years as a member (two as chairperson) of the
State Bar of Michigan Subcommittees on Professional and Judicial Ethics, and six years
on Michigan’s Attorney Discipline Board, | contribute a practical perspective to the
teaching of Professional Responsibility. 1’ve witnessed enough unethical, unprofessional,
unscrupulous, unconscionable conduct among lawyers that there are times | almost
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believe Sarducci’s premise. We are experiencing a crisis in the legal system, and thus
far, efforts to abate it have proved futile. While acknowledging that, in the end, lawyers
themselves are responsible for their own behavior, I agree with commentators who think
that law schools should accept a role in assuring that law school graduates enter the
profession with a basic understanding of legal ethics and professionalism. Legal
educators should be concerned with the needs of their client — the profession; and our
client needs legal educators who teach professionalism and its fundamental values from
the outset of a would-be lawyer’s career.* As part of a bold effort by Cooley’s President,
Board of Directors, administration, faculty, and students to emphasize the teaching and
implementation of professionalism school-wide, | hope to do my part in changing the
ethical culture of lawyers. In other words, | want lawyers to remember the fundamentals
of Professional Responsibility throughout their careers. The foundation of the Cooley
effort is the Professionalism Plan. The Plan articulates professionalism principles and
eighteen initiatives to implement them. >

The focus of this paper is on the teaching of ethics and professionalism, specifically,
Initiative Four of the Professionalism Plan, “Consider further refinements to the
curriculum to infuse professionalism themes: focus on knowledge and ethics.”® The
explanation accompanying this initiative states:

Ethics and professionalism lessons can be infused into the entire
curriculum. For example, Introduction to Law I, which teaches briefing
and other skills, could be tied to Trial Workshop and use cases that pertain
to a Trial Workshop problem. First-term students could serve as witnesses
and bailiffs in Trial Workshop and observe the lawyering skills of the
students participating attorneys. This tie-in addresses a key need of first-
term students — to see an immediate connection between the skills they
must master for law school and the skills exercised by attorneys in
practice. Introduction to Law Il can more directly tie in MacCrate skills as
part of the professional skills the students learn in that course (analysis,
synthesis). Criminal Law could be tied to Teen Court so that first-term
students are mentors to teen defendants (which could also constitute some
of the community service required for their portfolio). Law Practice could
be adjusted so that students are working together as a law firm.
Externship journals can include entries on professional character, or
ethical issues the student observes during the externship. In large “stand
up” classes, students could work as law firms to recite cases and respond
to questions from the professor. And into every class, professors may
incorporate lessons involving professionalism. (Emphasis added.)
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The PR/Professionalism faculty should work directly with individual faculty
members and with the Faculty Curriculum Committee, the Departments,
and the Curricular Issues Subcommittee of the Professionalism Committee,
and make proposals for particular courses.” (Emphasis added.)

So armed with the Professionalism Plan charge, | undertook to devise a manual to infuse
professionalism into the curriculum. 1 thought it would be a practical approach, one
made up of easy-to-use modules designed to be incorporated into lesson plans for the
core curriculum subjects. These modules, | thought, would be irresistible to the Torts,
Criminal Procedure, Contracts, Property, and other core curriculum professors eager for
tips on how to include ethics and professionalism in their classes without sacrificing
precious time for the rest of the curriculum. At first blush, this would seem to be a
simple enough proposition. However, | quickly discovered that law schools have
attempted, and largely failed, to infuse ethics into the curriculum for over a century. This
article summarizes the history behind what is known as the “pervasive” method of
teaching ethics and the debate as to its efficacy. With that background, the paper goes on
to briefly describe what other schools and academicians have tried, and finally, it
suggests ways to overcome the challenges of teaching professional responsibility
pervasively.

In proposing this effort, I am not dismissing the other law schools that have attempted
broad infusion efforts. Institutions such as Notre Dame, Stanford, Fordham, Vanderbilt,
and UCLA are some of the notable law schools that, in varying degrees of breadth and
with equally varying degrees of success, have truly committed to making professionalism
an integral part of the legal curriculum. They are the pioneers. It is upon those efforts |
hope to build.

Il. Defining Professionalism

If we are to infuse professionalism into the curriculum, we must first define it.
Surprisingly, commentators continue to debate the meaning of “professionalism.” The
discussion centers on whether professionalism encompasses ethics or simply is the
teaching of values central to the practice of law. Most commentators agree that the term
“ethics” generally refers to the rules, laws, and discipline system governing lawyers. In
the introduction to the textbook, The Law and Ethics of Lawyering, by Hazard, Koniak,
and Cramton, ethics is characterized as referring to “imperatives regarding the welfare of
others that are recognized as binding upon a person’s conduct in some more immediate
and binding sense than law and in some more general and impersonal sense than
morals.”® They say the source of ethics is the “deliberation about how one should act
given the existence of rules established by a consensus that one shares substantially if not
unreservedly.” °
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“Professionalism” or *“professional responsibility,” on the other hand, are elastic
concepts, the meaning and application of which are hard to pin down.”® In a 1965 article,
Professor James E. Starrs said: “Like Caesar’s wife, professional responsibility is, in
content, many things to many persons.”* The ABA Commission on Professionalism
adopted Roscoe Pound’s definition:

The term refers to a group...pursuing a learned art as a common calling in
the spirit of public service — no less a public service because it may
incidentally be a means of livelihood. Pursuit of the learned art in the
spirit of a public service is the primary purpose.*?

Frequently, the terms “professionalism” and “professional responsibility” are used
interchangeably. According to another ABA report in the early 1960’s, professional
responsibility was described as concerning the “moral obligation of the lawyer to assume
in society the position of leadership for which his education has so well prepared him.
Such obligations include the promotion of law reform, adequate representation of
indigents and participation in community service projects and public affairs.”*®

The Cooley Plan defines professionalism by capturing it in a set of principles that reflect
an intention to combine the ethics rules with the spirit of a profession dedicated to public
service.’*  The Plan articulates the philosophy that professionalism comprises the
knowledge students must obtain regarding their ethical and professional obligations, the
skills students must acquire to conduct themselves appropriately, and the ethics they must
internalize to be successful in their professional lives.”*

Johnstone and Treuthart articulated the thrust of this philosophy that law schools are
responsible for teaching more than “just” ethics in a 1991 article, “Doing the Right
Thing.”*® Johnstone and Treuthart reject the exclusivist focus on doctrine, stating:
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First, it assumes more certainty than the rules themselves supply. Codes
of conduct inevitably leave considerable room for ethical discretion. The
validity of particular ethical choices depends on the circumstances and no
amount of precision in formulating a code of conduct can account for all
possible fact situations. Second, overemphasizing doctrine suggests that
ethical and legal reasoning are identical. A program of instruction should
explore the nature of ethical reasoning rather than assume it. What role,
for instance, does emotion play in ethical judgment? Does traditional
legal analysis leave out an emotional element that is essential to effective
ethical reasoning? Third, exclusive concentration on doctrine runs the risk
of inculcating the view that professional responsibility can be reduced to
the making and following of rules. It sends the message that legal ethics
involves no more than distinguishing permissible from impermissible
conduct and that all ethical concerns can be resolved by referring to a clear
set of rules. Teaching the rules alone simplifies the pedagogical task by
discouraging reflection and by failing to consider whether codes of
conduct can adequately capture the moral universe within which lawyers
operate.'’

The criticisms that Johnstone and Treuthart so ably level at the doctrinal focus are borne
out in the Profession Responsibility classroom. Those of us who teach the subject can
attest to the tendency of our students to reduce everything to what they perceive to be the
black and white of the Model Rules of Professional Conduct or the Model Code. They
struggle to categorize and perfect their answers within the body of rules but without
taking into consideration whether what they propose is adequate, reasonable, practical,
moral, or justified. Sometimes they squeeze the square peg of an ethical dilemma into
the round hole of a rule that neither fits nor resolves the dilemma. They are completely
nonplussed to find that there is not a rule to fit every situation.

Many times students look at the rules as a “one size fits all” solution to problems that are
far more complex and without consideration of other rules or standards. | know this
occurs in other subjects when ethics issues arise.  In a Civil Procedure Il class | taught,
many students were confused when | described the information necessary to be disclosed
under the Initial Disclosures provision of Federal Rules of Civil Procedure Rule
26(a)(1)(A)."® They were adamant that Model Rule of Professional Conduct 3.3 requires

need to work for law reform; to advocate improvement in the quality of the bench and bar; to provide
leadership in the development of sound public opinion in regard to significant social, economic, and
political issues; to accept the burden of service through public office; and to organize community
improvement programs”).
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the disclosure of all witnesses, supportive or unsupportive, because to do otherwise
would be a misrepresentation to the court. They need to see how legal ethics rules work
in conjunction with the other substantive and procedural rules governing their behavior.
From there, it is only one step farther to teach them that the application of legal ethics
rules also must be considered in the context of the circumstances, including other ethics
rules, liability ramifications, and where appropriate, the personal ethics of the lawyer.

Cooley has chosen its philosophy of teaching professionalism because of its commitment
to practical legal education. We cannot do that by simply requiring the rote
memorization of rules. We must convince our students that professionalism is what they
will practice — just the same as they will practice criminal defense law, or corporate law,
or any other legal vocation. Therefore, we teach the rules of ethics and the conduct of
professionalism. We call it Professional Responsibility, and we seek to incorporate it
into our curriculum.

I11. How Law Schools Have Taught Professionalism Historically

A brief examination of the history of teaching ethics and professionalism in the law
clearly demonstrates that knowing what to teach and implementing its instruction are two
different propositions. Law schools have had an intermittent love affair with legal ethics
and professionalism training. Perhaps “love” is too strong a term because originally,
there were no courses exclusively devoted to teaching either subject. Originally, there
were no courses at all.  The teaching of ethics and what eventually came to be loosely
known as “professionalism” was thought to be subsumed by the apprenticeship that
constituted the indoctrination into the practice of law. Once schools devoted to the
teaching of a substantive law curriculum became a fixture in legal education, ethics and
professionalism were included in professional responsibility instruction, which remained
quite minimal, usually consisting of lecture series by judges or prominent attorneys.*®

For many of these series, no credit and no grades were given; sometimes,
as it turned out, neither were the lectures. Those that did occur were
generally short on content and long on platitudes; “general piffle” was the
description offered by one of the first serious scholars in the field.?

Thus, the debate over how the less substantive/more sensitive concepts of professional
responsibility should be imparted to future lawyers ensued. Strong resistance to the
teaching of ethics or professionalism dominated most law school faculties. There are a
number of explanations for this resistance. Many legal academics think that ethics need
not be taught because the Socratic method is sufficient to build moral character.”* This
paper is not about the efficacy of the Socratic method — maybe it builds character or
maybe it does not, but in and of itself, it does not teach ethics or professionalism. Moral
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character and legal ethics are not the same thing, moral character being that more
personal code of conduct described by Hazard, and legal ethics encompassing rules
particular to the profession. Moreover, this attitude ignores the consensus over the past
30 years that the existing methods of teaching law and of lawyer discipline do not
adequately ensure that lawyers are ethical.??

Some law teachers think that legal ethics cannot be taught because law students are
young adults whose values are already fully formed and not likely to change.”® Not only
has the current literature disproved this theory,? but this attitude, carried to its logical
extreme, could lead to law teachers making assumptions about the values one possesses
on the basis of race, gender, socio-economic status, or ethnic background. Indeed, Pearce
cites the views of Henry Drinker as an example of such extreme thinking. Drinker,
described by Pearce as the leading legal ethicist of the mid-twentieth century, took the
view that the biggest ethics problem facing the bar was Russian-born Jews whose
disproportionate responsibility for ethical violations resulted from family upbringings
lacking in American values, and he acted on that view by seeking to exclude them from
admission.?

Many academics believe that legal ethics should not be taught because they are values as
opposed to facts, and values are not the stuff of scientific pedagogy.?® This theory is
based upon the Langdellian model of legal education: the study of law is a science.?’
Science emphasizes facts, not “moral values,” and those who seek to promote the science
of law believe “that law can attain the prestige of science only by showing a thorough
contempt for judgments of value.”®® Felix Cohen suggests that this perceived disconnect
betweezg the science and the ethics has resulted in outright academic hostility to teaching
ethics.
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Despite these justifications for not teaching the subject, legal ethics did, sort of, make it
into the curriculum, not as a self-contained course but first by what came to be known as
the “pervasive” method. In a 1938 Harvard Law Review Article authored by Sidney Post
Simpson, the subject of the teaching of ethics arose as the result of a review and revision
of the Harvard curriculum. The Committee on Curriculum opined:

Either...a course in [Legal Ethics] would be one in legal etiquette, which
we believe to be unnecessary; or one in how far a lawyer can safely go,
which we believe to be pernicious; or one of “hortatory moral instruction,”
which we believe to be useless; or one to prepare men for bar examination
questions on the Canons, which we believe to be no function of the
school *°

With this less than ringing endorsement, the committee concluded that the duty to teach
students a sense of responsibility and the ideals of what should be a profession of justice
can be discharged only by making every course in the school to some extent a course in
the social significance of law and the responsibility of lawyers.®* Accordingly, the author
said, “The imparting of such moral education must proceed indirectly and interstitially
but always pervasively in each law teacher’s instruction and in his relations with his
students.”*

A generation later, Professor Brainerd Currie recognized the need for pervasive
professional responsibility training in the law school curriculum, writing in 1956 that
“training for professional responsibility and for the awareness of the role of law in society
is not a matter that can be parceled out and assigned to certain members of the faculty at
certain hours, but is the job of all law teachers all of the time.”** The idea is that law
students will be introduced to situations they may encounter as practitioners, which will
raise questions about the lawyer’s obligations to the client, the public, the judicial system,
and the profession.®® By raising these issues at naturally occurring points in the
curriculum, whether in the context of contracts, torts, civil procedure, or any other law
school course, the professor is able to assist the student in viewing the coursework
through the lens of the lawyer’s broader ethical and professional responsibilities.®®
Traditionally, the aim was not to provide specific answers to the problems raised, but to
help students recognize and analyze ethical considerations when choosing a course of
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action.*® With ethics and professionalism being “taught” pervasively, there were few
distinct courses in “Professional Responsibility.”*’

Unfortunately, the expression of the philosophy of teaching ethics or professionalism
pervasively did not assure that the material would actually be taught*® Monroe
Freedman says ethics was never mentioned during his law school years.*® Criticism of
the pervasive method abounded. Commentators said that law schools were producing
finished law students, not finished lawyers.* While faculty were successfully
addressing simple issues, such as not stealing from clients, the more complex ethical
dilemmas like the conflict between the duty to the client and candor to the court, were
being ignored.**

More practical criticisms also surfaced. Truly incorporating ethical issues required the
deletion of necessary substantive matters from courses already overloaded with
material.*>  Additionally, the method was branded as sporadic; haphazard; not
systematized; and at the same time, too Systematic and attempting to do too much.*®
Some commentators have said that pervasion is too much like sugar-coating a bitter pill
to be gulped down unwillingly by students; others have feared that it may create
frustration and produce a sense of insecurity in the student.**

Along with practical problems, more deeply rooted criticisms were leveled. Some critics
charged that individual teachers would attempt to indoctrinate students to their own
ethical predilections and that the pervasive method artificially breeds unrealistic
resolutions of ethical problems because the external pressures facing a practitioner are not
present in the classroom.*

Perhaps the most serious charge of the pervasive method stems from the application of
professional responsibility concepts by those whose knowledge and expertise lie
elsewhere. In an ideal world, all law professors are capable of and disposed to educate
ethically. Despite the perception that any teacher qualified to hold a position on a law
school faculty should find teaching professionalism within his or her competence,*® the
reality is that all law professors are not so capable or disposed. Too often, professional
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responsibility is delegated as someone else’s responsibility.*” While some professors are
interested in ethical questions and readily introduce ethical discussion into their courses,
unless the curriculum is carefully structured and monitored, the best that can be
accomplished is that in some law courses, some students will be exposed to some ethical
problems.”® However, more than a few professors lack the practice experience that
would have exposed them to the ethical dilemmas inherent in their fields of expertise, and
to many more law professors, Professional Responsibility is a complex discipline that
cannot be easily mastered and applied to substantive law courses.*® According to Roger
Cramton and Susan Koniak, “the volume and complexity of case law dealing with the
responsibilities of lawyers has exploded; new and more challenging textbooks have been
published on the subject; and the subject we refer to as ‘the law and ethics of lawyering’
has become a half way respectable field of academic scholarship.”® With this seeming
elevation in stature comes the negative result that professors in other disciplines view the
material as intimidating, time consuming, and logistically beyond their reach.

Regardless of the reasons for it, many professors do not address the issues, or if they do,
they precede their remarks with demeaning statements further minimizing its importance.
As early as 1955, one commentator criticized what little was offered in the way of formal
legal instruction, saying:

When | was in law school, this took the form of the traditional course in
“Legal Ethics.” | need not remind you what a dull and useless waste it
was. We memorized — well enough to survive the exam, at least — the text
of the Canons of Legal Ethics. We were lectured, usually without
explanation, to be honest. In Calvin Coolidge’s famous phrase, the
lecturer was against sin. And then, the exam over, we promptly forgot the
whole boring episode. Those who were already honest were unharmed;
the others were untouched. **

In 1968, at an AALS Symposium on Education in the Professional Responsibility of the
Lawyer, known as Boulder I, much time was spent arguing about whether ethics should
be taught pervasively or through a separate course.® Arguing is just about all that
occurred, with some professors still asserting that commitment to professional norms and
values cannot be learned through law school, others denying the responsibility of law
schools to teach ethics, and still others claiming that lawyers are uninterested in ethics.*®
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As if to demonstrate that lawyers were not getting enough in the way of ethics or
professionalism instruction, a generation after Currie made his statements and five years
after Justice Clark bemoaned the attitudes expressed at Boulder 11, we suffered
Watergate, with the clear involvement of lawyers in criminal activities, top to bottom.
The pervasive method was not exactly working. The Watergate disclosures and the
ensuing embarrassment to lawyers led to the ABA accreditation requirement that each
“approved” law school provide each student “instruction in the duties and responsibilities
of the legal profession.” What have we gained with this requirement? Not nearly enough
to pronounce ourselves successful in educating our students in professionalism.

First adopted in August, 1973, the ABA accreditation requirement has neither been
interpreted nor even referred to or enforced in the accreditation process.® This has
enabled some law schools to pay lip service to the requirement, without really addressing
its fulfillment. The “pervasive method,” at most schools that profess to use it, actually is
little more than tokenism designed to satisfy the American Bar Association (ABA)
accreditation department.”

If the informality of the pervasive method provoked debate, the ABA requirement
heightened it. The debate turned toward whether ethics instruction should be taught by
way of a required course.®® A moving force behind the effort to require professional
responsibility instruction (as opposed to simply relying on the pervasive method) was
Stanford E. Lerch, member of the Arizona bar’s board of governors. Strongly objecting
to the dismissive manner in which the pervasive approach in law school dealt with
teaching professional responsibility issues, Lerch said, “Anybody who will tell you the
truth will tell you that the pervasive method is a bunch of garbage.”’

Recommendations abounded for law schools to add specific professional responsibility
classes, but many schools continued to argue that the pervasive method was the preferred
method of teaching professional responsibility. Curriculum committees operated with the
expectation that as ethical problems presented themselves in the usual law courses, the
professors would discuss those problems in the contexts in which they arose.®® But that
was not really happening. According to Professor Rhode, the inadequacy of this
approach led almost all schools to eventually require a separate course in legal ethics or
the legal profession.

The addition of separate professional responsibility courses has not resolved the
inadequacies of professionalism education either. More recent articles demonstrate that

> Roger C. Cramton, Susan P. Koniak, Rule Story, and Commitment in the Teaching of Legal Ethics, 38
;/S\/M. & MARY L. REV. 145, 148 (1996).

Id.
% eech, supra note 40.
%" Johnstone, supra note 16 at 87. See also Starrs, supra note 11 at 383 (where the author, in arguing
against the application of the pervasive method, suggests that in this method lies the perversion of
professional responsibility rather than pervasion).

%8 |_eech, supra note 40 at 1524.
% Rhode, supra note 37.

11



the attitudes that shaped the education of law students in ethics and professional
responsibility for fifty years continue to influence the teaching of professional
responsibility. In 1995, Koniak and Hazard had this to say:

Unfortunately, much of what is taught is done so without reflection.
Slipshod, ill-informed teaching is generally condemned in law school. Yet
that fact only demonstrates how little respect the subject of legal ethics
commands, for when it comes to discussing what a lawyer should do,
shoddy “anything-goes” instruction is commonplace and accepted. Many
professors fail to recognize matters of professional responsibility when
they come up, and thus end up communicating an answer to an ethics
question without knowing they have done s0.%°
The commitment of the legal academy to the rule requiring legal ethics remains
embarrassingly low. In 1996 Cramton and Koniak said: “At many schools any
teacher will do, whether or not the teacher is a full-time academic, dedicated to
the subject, or engaged in scholarship on it.”®* Any other subject that is viewed as
part of the “core curriculum” would never be staffed in such a manner.?> Low
course credit offerings and indifference to course materials also characterize
ethics offerings.®®

Not only have ethics and professional responsibility course requirements been superficial,
the addition of a course requirement has removed what little pressure there was on law
school faculties to treat professional responsibility issues throughout the law school
experience. In 1998, Deborah Rhode reported that limiting discussion of legal ethics to a
single course has resulted in the risk of marginalizing, and ultimately subverting, the
intended goal of having a separate course.®

Also in 1998, Russell Pierce echoed other commentators when he bemoaned the failure
of professionalism among lawyers. In doing so, he referred to the lip service given the
importance of legal ethics, with most law schools failing to give legal ethics the same
respect and attention given to most other courses, let alone a central role in the
curriculum.®® In 2000, Steven Goldberg echoed those sentiments when he said: “Despite
a sustained professorial lobbying campaign to infuse professional responsibility
throughout the curriculum and at least one text designed to facilitate that, the pervasive
approach is pervasive only in the long list of schools in which professional responsibility
remains locked in a single classroom.”® As recently as 2002, Russell Pearce suggests
that legal ethics still occupies second class status in the eyes of faculty.®” 1 have recently

% Susan P. Koniak & Geoffrey C. Hazard, Teaching Legal Ethics,”Mainstreaming™ Ethics: The Pervasive
Method of Teaching Ethics, Paying Attention to the Signs, 58 LAw & CONTEMP. PROBS. 117, 119 (1995).
2; Cramton, supra note 54 at 156.
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% Pearce, supra note 21 at 159.
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heard the subject described to students by one professor (not a professor of Professional
Responsibility) as “not cognitively dense.”

Predictably, students are not clamoring for ethics training either. Like Robert Kingsley
when he was a student, current students reflect the attitudes of the faculty. While many
of my Professional Responsibility students actively and enthusiastically engage in the
concepts I teach, both professionalism and rule-oriented, my experience has mirrored that
of Steven Goldberg who quotes one student as writing, “I believe that professionalism is
neglected. Generally, it is only addressed in Professional Responsibility, which is treated
as a joke class among students here.”®® Only recently, as | was entering my Professional
Responsibility classroom for the first day of class, | conversationally asked a student who
was also entering, “Are you here for Professional Responsibility?” He answered
balefully, “Yes, unfortunately.”

Cramton and Koniak cite a 1975-76 study by Ronald M. Pipkin, entitled “Law School
Instruction in Professional Responsibility: a Curricular Paradox,” which concluded that
the “latent hierarchy” of legal education led law students to believe that legal ethics
courses, because they were not taught in the Socratic method, were less important and
less intellectually demanding.®® The Pipkin study found that students perceived
professional responsibility courses “as requiring less time, as substantially easier, as less
well taught, and as a less valuable use of class time” than other courses.”® Like the
attitudes of faculty, those of students have not changed in the past 30 years.

Mary Daly, Section Chair of the AALS Professional Responsibility Section,
optimistically said in the 1996 newsletter, “Today [Professional Responsibility] is a
valued member of the academic community and Professional Responsibility teachers
have won the grudging respect of most of their colleagues.”’* Ironically, in the same
newsletter, Deborah Rhode told the story of Supreme Court Justice Ruth Bader
Guinsburg’s description of a student’s encounter with legal ethics. The professor of one
of the core curriculum classes described a lawyer’s tactic that “bothered and bewildered”
the student. “But what about ethics?,” the student asked. “Ethics,” the professor frostily
advised, “is taught in the second year.”’®> The consensus among commentators appears to
agree more with Deborah Rhode’s assessment than that of Mary Daly.

Despite our gloomy history, we have made progress. Over the past several years, the
leaders in the field of Professional Responsibility have struggled to take the subject from
the margins to the core in the minds of administration, faculty, and students. The
products of these efforts are meaningful courses in Professional Responsibility in many
curriculums.  Enlightened, thoughtful academic scholarship has delivered an array of
challenging, interesting textbooks as well as enlightened teaching methods using movies

% Goldberg, supra note 66.

% Cramton, supra note 54, citing Ronald M. Pipkin, Law School Instruction in Professional Responsibility:
A Curricular Paradox, 1979 AM.B.FOUND.RES.J. 247, 262-65.

®1d. at 257-58.

™ Mary Daly, Message from the Chair, Association of American Law Schools, Section on Professional
Responsibility Newsletter 1 (1996).

"2 Deborah L. Rhode, Successfully Teaching Professional Responsibility — An Oxymoron or Unrealized
Future, Association of American Law Schools, Section on Professional Responsibility Newsletter 2 (1996).
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and television programs.” More and more law schools are employing faculty whose
expertise lies in the field of professional responsibility rather than just arbitrarily
assigning it to the unlucky non-tenured faculty members who happen to get stuck with it.
Today’s materials and the commitment of academics devoted to the field eliminate any
excuse for slipshod teaching of Professional Responsibility as a separate course.

Cooley took an additional step in increasing the Professional Responsibility course credit
from two hours to three. Increasing the credit hours accomplishes two things. It sends
the message to the students that Professional Responsibility is a course on a par with
other core curricular courses. Second, it provides time to teach not only the rules
governing our profession but also leaves time to teach the concepts of becoming and
being part of a profession.”® These concepts include not only the ideals of
professionalism but undertaking unpaid service to the community; addressing the
downfalls of the profession, such as alcohol and stress; teaching sensitivity to bias;
understanding the impact of failing to meet ethical requirements of the profession; career
counseling; and taking financial responsibility as well.”

Another excellent development in law schools since the 1960’s is the promotion of clinic
education with a corresponding emphasis on professionalism and ethics. Former
Supreme Court Justice Tom C. Clark said in 1973 that the teaching of professional
responsibility and effective student clinics go hand in hand.”® An effective clinic
program, utilitizing well trained lawyers experienced in practice, addresses a major
criticism of the pervasive method of teaching professionalism and ethics: the ignorance
or unsophistication of academics in the teaching of practical skills, including professional
skills. Clinical experiences cause the student to confront the very issues that prevail in a
public service profession — the poverty, ignorance, and injustice experienced by their
clients. While developing skills through practice, clinic programs provide a unique
opportunity to raise ethical questions concerning the role of the lawyer in court and in
counseling.” My experience with students who have matriculated through Cooley’s
clinical programs is that they have a true grasp of and respect for professionalism.

To complete the professionalism education of our students, we need one more
component: the collaboration of our fellow legal academicians. Clearly, well thought
out, thorough courses in Professional Responsibility combined with effective clinic
programs and the systematic pervasive teaching of ethics throughout the curriculum
would assure that our students receive the message that ethics and professionalism are the
soul of the profession.

IVV. Meeting the Challenge to Teach Professionalism Responsibly

" See for example, Goldberg, supra note 66 at 421.
™ Thomas M. Cooley Professionalism Committee, supra note 5 at Initiative 1.
75
Id.
"® Clark, supra note 52 at 256.
" Weckstein, supra note 24 at 398.
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Initiative Four of Cooley’s Professionalism Plan -- “infusing” professionalism and ethics
into the curriculum -- is the commitment Cooley has made to institutionalizing the
pervasive teaching of ethics in the curriculum. Many Cooley professors have already
embraced this initiative. When asked about what they teach in the way of ethics, several
responded with examples of having their classes engage in community service or pro
bono work; incorporating ethics lessons such as lawyer incompetence, client perjury, and
conflicts into discussions of other issues relative to their subjects; and finally, modeling
professional behavior in their personal and professional lives. But if we fail to support
our faculty and to systematize, at least to some extent, the teaching of ethics and
professionalism, we run the risk of falling prey to the same pitfalls law schools have
suffered for the last 50 years.

I tell my students that when | was in practice and hoped for a particular decision from a
judge, I made it my job to provide everything legally and factually necessary to make it
as easy as possible to decide my way. That is the kind of support we ought to be
providing our colleagues if we want them to take up the teaching of ethics as well as the
substantive courses they already teach. 1 will go a step farther and suggest that we ought
to make them want to teach the ethical and professional precepts that apply to their
particular disciplines because of how completely relevant and critical ethical
considerations are to the completion of their students’ consideration of the substantive
issues. As a practitioner, there was not a day that passed during which | was not
confronted with an ethical or professional decision. Many students leave law school
thinking that ethics is a set of rules that one learns in order to take the MPRE and then
forgets because most law students, after all, do not think they are going to be practicing
ethics. They need to understand that ethics pervades practice. There is no better way to
teach them that than to have ethics pervade law school.

Most commentators agree that in order to teach ethics pervasively, there needs to be
strong faculty and administration commitment.”® Professor Peter Joy, who actually
designed, with the collaboration of core curriculum faculty members at Case Western
Reserve University School of Law, a series of Professional Responsibility problems for
use in first year courses at Case Western’® says: “Although I believe that law professors
should discuss legal ethics issues in every law school course, | do not believe that anyone
should be compelled to do so. Even if there were not academic freedom concerns, | agree
with the observations of Professor Paul Brest that ‘[i]f a professor does not want to teach
ethics as part of his or her torts or criminal law or constitutional law course, the ways of
subverting it are myriad. There is no worse message one can give to students than one
faculty member did when he announced “Here comes the sermon.” «

®Rhode, supra note 72. See also David T. Link, The Pervasive Method of Teaching Ethics, 39 J. LEGAL
EDuC. 485 (1989).

™ peter A. Joy, Professional Responsibility Problems, (1992) (copy on file with the author and at Case
Western Reserve Library).

8 peter A. Joy, Teaching Ethics In the Criminal Law Course, 48 ST. Louis U. L.J., 1239 (2004), citing
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the Pervasive Method, 50 FLA. L. REv. 753, 754 (1998). See also, Dennis Turner, Infusing Ethical, Moral,
and Religious Values Into a Law School Curriculum: A Modest Proposal, 24 U. DAYTON L. REv. 283, 295
n.70 (1999).
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The Cooley Professionalism Plan has resolved that concern in two ways. Initially, the
Plan itself is a collaboration between members of the faculty, staff, and administration,
including faculty members from every core curriculum course. While the language of
Initiative Four is couched in voluntary terms: “and into every class, professors may
incorporate lessons involving professionalism,”®* the Plan was unanimously adopted by
the Cooley faculty. Given the willingness of many faculty members to incorporate
lessons involving professionalism on their own, I think that with materials prepared and
updated by the Professional Responsibility faculty, we increase the chances of correct
application of ethical and professional principles in courses throughout the curriculum.
This would be a yeoman’s task for one person, but we have six faculty members who
teach Professional Responsibility. By dividing up the core curriculum courses among the
members of the professionalism department, we assure that those courses get
individualized attention, frequently by a teacher who is interested in the core curriculum
course as well as Professional Responsibility.

Deborah Rhode also suggests that teaching Professional Responsibility cannot succeed
without well-structured course materials.®* Professor Rhode has produced the only
publication to date that provides course materials for Professional Responsibility as well
as materials for integrating professional responsibility into the broader curriculum.®
Additionally, articles for individual courses abound. Not only are the problems compiled
by Professor Joy available through the Case Western Reserve library, but he and several
other commentators have written law review articles detailing ways of introducing
professional responsibility into particular classes.®®  One means of support the
Professional Responsibility faculty can provide is to supply such articles to the professors
responsible for teaching the relevant classes and summarizing them, if necessary. If no
article exists, the Professional Responsibility faculty can devise materials, similar to what
Professor Joy did. These materials do not need to be extensive but can be as simple as
articulating the relevant model rule, explaining its relevance, and providing discussion
questions. The materials should be based upon materials in the casebook used by the
core curriculum professor that are already being covered. At times, the topic can take off
from a note following a case in the casebook.
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We could generate several modules on various topics so that professors could select
whether to incorporate and what they wish to incorporate. One other use for modules
would be for professors to assign topics to students related to the modules to heighten the
students’ awareness of ethical issues present in other core curriculum casebooks.

Another effective way to encourage the use of materials is to make them available on-line
so that professors are able to cut and paste from the module, right into their own outlines.
This form of communicating the modules would also allow for easy updating and
keeping the modules fresh.

An additional use for the modules would arise from the Professional Responsibility
classes. Professional Responsibility professors could use the same modules used in the
core curriculum classes to delve further into the ethical issues presented, thereby refining
or enhancing the students’ understanding of the issues.

V. Modules for Teaching Ethics in the Torts Curriculum

In thinking about what kinds of modules to devise for the Torts curriculum, | considered
many of my own experiences practicing in the field of personal injury litigation. One
abrupt awakening was the realization that 1’m not equipped to find all of the possible
places in the Torts curriculum where professional issues arise that can confront the
personal injury practitioner.  Attracting clients, counseling prospective clients,
undertaking representation, setting fees and devising fee agreements, competence in
representation, negotiation, civil litigation, dealing with third parties, and settlement all
join the more obvious categories of conflicts, candor to the court, confidentiality, and
privilege in seeking attention. To solve this problem, the tactic that other commentators
have used, that of collaborating with the core curriculum professors, is absolutely
necessary. This method also works to generate interest of those professors in using the
modules. The following modules, selected arbitrarily by me, are two examples for our
Torts classes, based upon cases found in Prosser, Wade & Schwartz, Torts, Cases and
Materials, 10" Ed.

Torts Module
Meritorious Claims and Defenses - MRPC 3.1

This material could be used when discussing the elements for a successful claim
or defense (Chapter I, “Development of Liability Based on Fault,” Chapter 1V,
“Negligence,” Section 2, “Elements of Cause of Action”), when teaching about
joint tortfeasors in Chapter VII, “Joint Torfeasors,” in covering “Misuse of Legal
Procedure” in Chapter 20, or when discussing the Chapter 12, “Duty of Care,
Failure to Act” case of Hegel v. Langsam on page 41